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428 CALIFORNIA LAW REVIEW 

is not taken away from the owner, for one of the essential attri- 
butes of the ownership of property is the power to determine how 
it shall be used. To say to one who has made such a limited or 
partial dedication of his property that he must furnish water to 
persons not within the area he has undertaken to serve, is to 
that extent a deprivation of his property. 6 R. W. M. 

Railroad Commission: Regulation of Telephone Com- 
panies. — In the March number 1 we reviewed the decision of the 
California Supreme Court in the case of Pacific Telephone and Tele- 
graph Company v. Eshleman. 2 That case was an application for a 
writ of review by the Pacific Telephone and Telegraph Company 
against the Railroad Commission of the State of California. The 
specific matter complained of was an order issuing from the Com- 
mission directing the Pacific Telephone Company to make physical 
connections at Willows and at Red Bluff between its own lines 
and the lines of two local companies, the Glenn County Telephone 
Company and the Tehama County Telephone Company, in order 
that the subscribers of the local companies might enjoy the long 
distance service of the Pacific Company. The California Supreme 
Court ruled that the order of the Commission should be annulled. 

Among a number of questions presented and decided by the 
California court was the question whether the Railroad Commis- 
sion in assuming to make the order was acting under the police 
power or under the power of eminent domain. The holding of 
the court was that the Commission was attempting to exercise 
the right of eminent domain, and as this was done without provid- 
ing just compensation, the order of the Commission was void. We 
ventured to express our dissent from this view. We took the 
position that the Commission had proceeded in accordance with 
the Public Utilities Act; 3 and that this statute intended to direct 
an exercise of the police power, and did not mean to confer upon 
the Commission the power of eminent domain. 

There were no direct precedents in telephone or telegraph 
cases to determine the chief question at issue. There were several 
cases, however, where orders requiring physical connections between 
railroads had been held to fall within the scope of the police 
power. 4 



«. Hildreth v. Montecito Creek Water Co. (1902), 139 Cal. 22, 29, 
72 Pac. 395; Leavitt v. Lassen Irr. Co. (1909), 157 Cal. 82, 106 Pac. 404, 
29 L. R. A. (N. S.) 213; Thayer v. Cal. Development Co. (1913), 164 
Cal. 133, 137, 128 Pac. 21; Wiel, Water Rights in the Western States, 
3d ed., § 1281. 

*2 Cal. Law Rev. 225. 

2 (1913), 46 Cal. Dec. 551, 137 Pac. 1119. 

8 Cal. Stats. Extra Sess. 1911, p. 25. 

4 Wisconsin, Minnesota and Pacific R. R. v. Jacobson (1900), 179 U. 
S. 287; State of Washington ex rel. Oregon Railroad and Navigation 
Co. v. Fairchild (1911), 224 U. S. 510; Grand Trunk Ry. v. Michigan 
Ry. Commission (1913), 231 U. S. 457. 
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In Pacific Telephone and Telegraph Company v. Wright-Dicken- 
son Hotel Company, 6 a similar case has been decided by the United 
States District Court for the District of Oregon. The defendant owned 
two adjoining hotels in Portland, which were served by the Home 
Telephone Company. On petition of the Hotel Company, the 
Oregon Railroad Commission ordered the Pacific Telephone Com- 
pany and the Home Telephone Company to establish physical 
connections between their lines, so that the users of the Home 
Telephones in the two hotels might enjoy the advantages of the 
service of the Pacific Company. The Pacific Company resisted 
this order on the ground, among others, that the Railroad Com- 
mission was attempting to exercise the right of eminent domain 
without providing just compensation. 

The federal court in Oregon upholds the order of the Railroad 
Commission on the authority of the United States Supreme Court 
cases which we have cited above. The court says: "These cases 
[in the United States Supreme Court], it is true, relate to a physi- 
cal connection required by a local commission to be made between 
railroads, but the analogy to a case where physical connection is 
required to be made between telegraph and telephone utilities is 
patent and obvious." 

In holding that the order of the Railroad Commission was not 
referable to the power of eminent domain, the federal court in 
Oregon says: "It is not a new or different use or burden that is 
required by the service, nor does another or different person, cor- 
poration or entity occupy or utilize the lines or system of the 
plaintiff company. It is still left in the full and unrestricted 
occupancy and operation of its own lines or system, except that it 
is required to observe and comply with a regulation that the Com- 
mission has deemed proper to impose upon it, namely, that it 
transmit also the messages coming from the hotels which originate 
on the wires of the Home Company. This is not a taking of the 
plaintiff's property in any sense. It is but a reasonable regulation 
which is properly referable to the police power of the state."* 
The court, furthermore, expressly announces its dissent from the 
holding of the California court. 7 W. C. J. 



5 (May 4, 1914), No. 6248, U. S. Dist. Court for the District of 
Oregon. 

• Pacific Tel. and Tel. Co. v. Wright-Dickenson Hotel Co., supra. 
See also Pioneer TeL and Tel. Co. v. Grand Trunk Rural Tel. and Tel. 
Co. (OkL, 1911), 119 Pac. 968; Pioneer Tel. and Tel. Co. v. State (Okl., 
1913), 134 Pac. 398. 

•> Pacific Tel. and Tel. Co. v. Eshleman (1913), 46 Cal. Dec. SSI, 137 
Pac. 1119. 



